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appellate courts, the state courts may rely 
on cases decided by federal courts concern-
ing the federal counterpart rule. All evidence 
introduced must be relevant (i.e., must have 
the ability to help prove or disprove a fact 
in the trial), material (i.e., must be offered 
to prove a fact in dispute in the trial), and 
competent (i.e., must be reliable). Evidence 
can come in many forms, including witness 
testimony, objects such as weapons, written 
or electronic documents and reports, DNA, 
ballistics, maps, diagrams, video, audio, and 
photographs. Fact finders in a trial use evi-
dence presented to decide the guilt or lack of 
guilt of the defendant.

Types of Evidence
Evidence can be classified in several 

ways. Two major classifications of evidence 
are direct evidence and circumstantial evi-
dence. Direct evidence offers proof of some-
thing without requiring the judge or jury to interpret its meaning. This could be a video of 
the defendant committing the crime or a photograph of the defendant holding a smoking 
gun over the victim’s dead body. Direct evidence is also testimony from a witness who saw 
the defendant commit the crime. In contrast, circumstantial evidence requires the judge or 
jury to interpret the evidence and draw conclusions about its meaning. An example of cir-
cumstantial evidence is a set of fingerprints at the scene of a crime. Another example is a 
witness who testifies that he heard the victim scream “He’s trying to kill me!” and then saw 
the defendant run away from the area in which the victim was found murdered. Forensic 
evidence such as ballistics or DNA analysis presented by an expert witness is a type of circum-
stantial evidence (Figure 9.2).

Hearsay
Hearsay is defined by the Federal Rules of Evidence as “an out-of-court statement intro-

duced to prove the truth of the matter asserted.” Such statements, made outside of court and 
not under oath, are problematic because people often misstate what they have heard or seen 
and because human memory is imperfect. In addition, hearsay introduced in a trial excludes 
any possibility of cross-examination. In general, the hearsay rule disallows people testifying 
from introducing hearsay. A witness, for example, would be prohibited from testifying in 
court that a friend told her or him that the defendant bought the weapon used in a crime. In 
contrast, a person can testify that she or he saw the defendant buy the weapon. If a witness 
offers testimony about something she or he does not have personal knowledge of, counsel 
will object, and the judge will determine if that statement is to be admitted as evidence. If 
the judge agrees with the objection, she or he will instruct the jury to disregard the use of 
secondhand information as evidence.

Almost 30 exceptions to the hearsay rule exist.4 One example is the dying declaration. 
If someone who is dying exclaims to the paramedic treating her or some other witness, 
“My husband shot me!” that witness could testify in court what the deceased victim stated. 
Another exception is the excited utterance. This is a statement made by a person during 
a shocking or upsetting event. Words blurted out during the stress of excitement may be 
entered into court. And a final exception covered here is the reputation concerning charac-
ter. This exception allows witnesses to testify under oath about the reputation of a person’s 
friends and acquaintances. It also allows testimony regarding the person’s character to be 
introduced during testimony.

Opening statement. Why is the opening statement critically important?  

Do you feel that a poor opening statement may doom the defendant?  

Should a poor opening statement be grounds for appeal?
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direct evidence: 
Something introduced in a 
trial that does not require 
an inference to be drawn 
by the fact-finding body.

circumstantial 
evidence: Evidence 

that requires the fact-
finding body to interpret 
it and draw conclusions 

about its meaning.

hearsay: An out-of-court 
statement offered in 

court to prove the truth 
of the matter asserted.

hearsay rule: A basic 
rule that hearsay is 

inadmissible in court.

dying declaration: An 
exception to the hearsay 

rule that allows the dying 
words of a witness to a 

crime to be used in court.

excited utterance: An 
exception to the hearsay 

rule—a statement made by 
a person during a shocking 

or upsetting event. Words 
blurted out during the 

stress of excitement may 
be entered into court.

reputation concerning 
character: An exception 

to the hearsay rule that 
allows witnesses to testify 

under oath about the 
reputation of a person’s 

friends and acquaintances.




